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Universd Bank, N.A. (“Universd™) goped sthe decision of the Bankruptcy Court? finding in favor
of Debtor Teresa A. Grause on Universal’ s nondischargehility action under 11 U.S.C. 8§ 523(8)(2)(A)
and dedaing the debat to be dischargegble. For the reesons that follow, we afirm.

Facts

Ms. Grause opened her acocount with Universd in April 1992, asaresult of apre-goproved credit
card gpplication. Her FICO score a thet time was 762, wel aove the minimum score of 650 required
to obtain aUniversd Card. At the time she opened her account with Universal in 1992, Ms. Grause hed
ajob earning roughly $8.50 per hour but in 1994, she was forced to find ather employment because her
pasition was baing moved to another date. Her current job as an acoounts payable derk paysadightly
higher hourly wage then the former job did, but her hedlth insurance premiumsfor hersdf and her children
are quite abit higher a thenew job. In addition, unlike theformer job, Ms Grause scurrent job does not
permit her to earn ovartime pay. Thus Sarting in 1994, Ms. Grause suffered a modest decrease in her
take-home pay. Ms Grauseisasngle mather of two teenage deughterswho live with her in Soux City.
Sherecaives no child support for either of her daughters and her annua sday is roughly $18,000.

Over theyears, Ms. Grauseusad her Universd credit card for rdlatively minor purchesesand cash
advances and dthough she generdly made the minimum payments on the account, she often had arather
sgnificant balance on the account. She dso maintained sgnificant baances on her ather crediit cards over
the years aswdl. The origind credit limit on the Universal card was $2,000, based on her income of
$18,000 and credit higtory, but the limit was gradudly increased over the years until she reeched a credit
limit of $5,700. Universd’ s witness tedtified thet the increases in Ms. Grause's credit were due to Ms.
Grause' sgood credit history, which was based on FICO scores and payment history on the Universa
acocount, and that the increases were made despite Universd’s knowledge that her income had not
increased over the years

In early 1997, Ms Grause fdl behind on severd payments on the Universal account and
consequently, Universal terminated her ahility to take cash advancesagaing thecard. Asareault, dthough
she could meke charges on the acoount for services and merchandise, shewas no longer permitted to take
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cash advances on the card. The cash advance privilege was never reéindated on the account, even after
she subsequently paid down the bdance.

Ondune19, 1997, Ms Grause madeapayment onthe Universd account intheamount of $5,400,
which was the result of a bdance trander to her MBNA credit card.  This brought her balance on the
Universd account down to $167.82. Shortly theresfter, in September 1997, Ms. Grause obtained a
$22,000 home equiity delot-consolidation loan from which she pad off her MBNA account and ancther
loan. Theinterest rate on the home eguity 1oan was dmog 20%.

Since Universal never removed the regtriction regarding cash advances, no further cash advances
were taken agand the account after the pay-down. Neverthdess, Ms Grause used her Universd card
quite heavily for purchases ater the pay-down. She made numerous purchases (Sometimes multiple
chargeson asngle day), but dmog dl of the chargeswererdaivdy smdl inamount. Themgority of the
charges were made a stores such asWd Mart, grocery sores, gas sations, and lower-end dothing and
shoerealers Ms Grausedso made afew charges a fabric Soresand shetedtified a trid thet shetried
to save money by meking some of her daughters dothing, induding her der daughter’ s homecoming
dress. The Universd datementsreved afew chargesto fast food restaurants aswell.

Ms Grause mede the minimum reguired paymentsfor thefirg three or four months after the pay-
down, but she soon became unableto make even the minimum reguired payments and started making only
partid payments on the account, causng her account to be pasgt due on partid amounts of the minimum
required payments. Thisactivity continued onthecard over the next severd monthsuntil she exceesded her
credit limit in April 1998. Universd dosad the account due to nonpayment and being over limit in May
1998.

Sometime around May 31, 1998, Providian, ancther credit card creditor, served Ms. Grause with
a 30-day natice to cure and after recaiving no payment, Providian sued her on that account on duly 7,
1998. Shemet withabankruptcy atorney on July 29, 1998, and paid her atorney on August 3. Providian
moved for summary judgment in its Sate court action on August 14, 1998. Ms. Grause Sgned and filed
her bankruptcy petition on Augugt 18, 1998, lising some $22,000 in credit card debt on her schedules.



Univers filed this action dleging nondischargeghility under 8 523(3)(2)(A) based on the heavy
adtivity on the Universd card in the few months after meking the large bdance trandfer payment on the
account. The Bankruptcy Court conducted atrid, after which the Court announced from the Bench that
the debt was dischargegble because Universd faled to prove intent and judifiadle rdiance. The
Bankruptcy Court subsequently entered a Procesding Memo and Order entering a Judgment summarily
conforming to the decigon ordly announced. Universd gopeds

Standard of Review

We review findings of fact for dear error and legd condusions de novo. See O'Neal v.
Southwest Mo. Bank (In re Broadview Lumber Co.), 118 F.3d 1246, 1250 (8" Cir. 1997); Hatford Cas.
Ins. Co. v. Food Barn Stores, Inc. (In re Food Barn Stores, Inc.), 214 B.R. 197, 199 (B.A.P. 8" Cir.
1997); see dso Fed. R. Bankr. P. 8013. Because the Bankruptcy Court gpplied the correct legd
prindples and sandard for nondischargeshility under § 523(8)(2)(A), our review of its factud findings
thereunder is under the dearly erroneous gandard. “A finding is‘ dearly erroneous when dthough there
is evidenceto support it, the reviewing court on the entire evidenceis|eft with adefinite and firm conviction
that a mistake has been committed.” Anderson v. Bessemer City, 470 U.S. 564, 573, 105 S.Ct. 1504,
1511, 84 L.Ed.2d 518 (1985) (quating United Satesv. U.S. Gypsum Co., 333 U.S. 364, 395, 68 S.Ct.
525, 542, 92 L.Ed.746 (1948); accord In re Waugh, 95 F.3d 706, 711 (8" Cir. 1996); Chamberlan v.
Kua(InreKula), 213 B.R. 729, 735 (B.A.P. 8" Cir. 1997). Furthermore, “[i]f the bankruptcy court's
account of the evidenceis plausblein lighnt of the entire record viewed, it must be uphdd even though we
may have weghed the evidence differently hed we been stting asthetrier of fact.” Forbesv. Forbes(In
re Forbes), 215 B.R. 183, 187 (B.A.P. 8" Cir. 1997) (dting Anderson, 470 U.S. a 573-74, 105 S.Ct.
a 1511). When there are two permissible views of the evidence, we may not hold thet the choice made
by thetrier of fact was dearly erroneous. Inre Lemaire, 898 F.2d 1346, 1349 (8" Cir. 1990).

Discusson

Section 523(a)(2)(A) provides an exception to discharge for any debt:

(2) for money, property, sarvices, or anextenson, renewd, or refinancing of credit, tothe
extent obtained, by --

(A) fdse pretenses, afdse representation, or actud fraud, other than agatement
repecting the debtor’ s or an ingder’ sfinandid condition.



11U.SC. § 523@)Q)(A).

In order for adebt to be declared nondischargegble under 8 523(a)(2)(A) for fraud, the creditor
must show, by a preponderance of the evidence: (1) that the debtor made a representation; (2) that she
mede the representation a atime when she knew the representation was fdse; (3) that the debotor made
the representation ddiberatdy and intentiondly with theintention and purpose of decaving the creditor; (4)
that the creditor judtifiably relied on such representation; and (5) that the creditor sudtained aloss asthe
proximete result of the representation having been made. Thul v. Ophaug (InreOphaug), 827 F.2d 340,
342 n.1 (8" Cir. 1987), as supplemented by Fdd v. Mans, 516 U.S. 59, 116 S. Ct. 437, 446, 133
L.Ed.2d 351 (1995); see dso Merchants Nationd Bank of Winonav. Moen (InreMoen), 238 B.R. 785,
790 (B.A.P. 8" Cir. 1999).

In its decison announced from the Bench, the Bankruptcy Court determined that Universdl hed
falled to meet its burden of proving ather intent or judtifidble rliance. We bdieve the record contains
auffident evidence supporting bath of these findings by the Bankruptcy Court and therefore, we condude
those findings were not dearly erroneous.

“Because direct proof of intent (i.e, the debtor’ s state of mind) isnearly impossbleto obtain, the
creditor may presant evidence of the surrounding crcumgtances from which intent may beinfered.” Inre
Van Horne, 823 F.2d 1285, 1287 (8" Cir. 1987); seeds0 Inre Moen, 238 B.R. a 791. Someof the
drcumgtances to which the Court can look to determine intent indude:

1) thelength of time between the charges made and the filing of the bankruptcy;

2) whether an atorney has been consulted concarning the filing of bankruptcy before the
charges were made;

3) the number of charges mede;
4) the amount of the charges,
5) thefinandd condition of the debtor at the time the charges were mede;

6) whether the charges were above the credit limit of the accourt;



7) whether the debtor made mulitiple charges on the same day;

8) whether or not the debtor was employed;

9) the debtor’ s progpects for employment;

10) the debtor’ s finendid sophidtication;

11) whether there was a sudden change in the debtor’ s buying habits, and
12) whether the purchases were meade for luxuries or necessities.

See Universal Card Servs v. Pickett (InrePickett), 234 B.R. 748, 755 (Bankr. W.D. Mo. 1999) (dting
Citibenk South DakataN.A. v. Dougherty (In re Dougherty), 84 B.R. 653, 657 (B.A.P. 9" Cir. 1988)).

Univerdl assarts that the Bankruptcy Court dearly erred in finding lack of intent because the
drcumgtances surrounding Ms. Grause suse of the Universdl crediit card invokes severd of thesefactors
Universd points primarily to whet it refersto as the “flurry of adtivity” on the account fallowing the large
payment in July 1997 as compdling afinding of intent to defraud.

Spedificdly, Ms. Grause made a payment in the amount of $5,400 by a bdance trandfer to her
MBNA credit card on June 19, 1997, bringing her Universal account balance down to $167.82. Thenext
Universd datement, from July 16 to August 15, 1997, shows multiple charges, sometimes severd on a
sngleday. Thevas mgority of the charges are in amounts of less than ahundred dollars eech and were
made a places such as Wa Mart, KMart, and Target. In addition to those charges under a hundred
dollars, this satement dso shows a $538.45 charge to a Credtive Expressonsin Olathe, Kansas, which
Ms. Grause sayswerefor photographs® Thereisd 0 a$229.43 chargeto alower-end women' sclothing
gorewhich Ms Grause said were for “dacksfor defendant”; a$147.45 charge to Searswhich she says
wasfor auto repairs; and a$158.67 chargeto KMart for “ household supplies” Thisstatement aso shows
a$65.38 charge to Comfort Innin Sioux City, South Dakota, which Ms. Grause described asavacaion
for hersdf and her daughtersin thet they dayed a ahotd where they could usethe poal. Other then this
one occason, Ms Grausetedified shenever took vacationsand insteed used her vacation pay to pay other

? Thischarge, for over $500, wasvery uncharacteritic of the debtor’ sspending habits asreflected
in her various credit card Satements and checkbook regidter.
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bills The statement for this period reflectsatota of $1,734.42 in purchases and a$10.00 payment. The
bdance a the end of this period was $1,913.03.

The following satement, for August 16 through September 15, shows severd rdaivedy smdll
purchases for gas and groceries, a couple of charges @ Wa Mart, and one at a fast food restaurant.
Purcheses totded $472.96 in this cyde and the statement reflects a $40.00 paymett.

The next datement, September 16 through October 15, shows multiple charges, sometimesthree
or four onasngleday. Agan, dl of the chargesare smd|, around ahundred dallars or less, and were dl
mede & grocery sores, gas saions, Wa Mart, and a other lower-end clothing, shoe, and fabric sores.
Purchases totded $670.71 for this period and a $50.00 payment is reflected.

Likewise, the October 16 through November15 satement shows multiple charges, dl but two of
whichwerefor lessthan ahundred dollars. Again, nearly dl of the charges were & gas dtions, grocery
dores Wa Mart, and Target. Thereisone chargeto afast food resaurant. Thetwo chargesthat were
over a hundred dallars indude a charge to Wd Mart for $197.12 and a charge to a grocery gtore for
$143.66. Chargesfor this period totded $768.00 and Ms. Grause made a $64.00 payment, which was
$80.00 short of the minimum required payment. At thispoint, her balance on thisaccount was $3,802.74.

The November - December satement shows Smilar activity: multiple charges a gas daions
grocery gores, and lower-end retalers. Charges totaed $1,071.32 and there is no payment reflected.
This gatement shows the overdue payment in the amount of $30.00. The account balance at the end of
this period was $4,942.89.

The December-January satement contains amessage that the account ispast due. It aso reflects

two payments in the amount of $80.00 eech and only one charge in the amount of $61.53 to a grocery
dore.

The next datement, for January - February, indicates that her card was about to expire but thet
after Universd reviewed her acoount, shewould recalve anew one. This satement shows about adozen
charges, dl under a hundred dollars, to a grocery dore, gas dations, Wd Mart, and a restaurant.
Purchases totaed $405.55 and the statement show's two payments totaing $127.00. 1t shows acurrent
minimum payment due in the anount of $111.00.



The next datement bears a message that Ms. Grause hed falled to make her minimum payment
fromthelagt gatement. 1t showsabout adozen charges, dl under ahundred dollarsto the same merchants
astheothers

Thefollowing datement, for March - April, again contains a message that Ms. Grause was past
due on a$120 payment, dthough it shows a payment of $111 having been made. Therearetwo charges
to agas sation of $11 each.

The next datement indicates that Ms. Grauseis both overlimit and past due on the account and
informs her thet Universd hed sent anegative credit report to a credit reporting agency.  The satement
reflects no activity on the account other than the addition of fees and finance charges

The next gatement, for May 16 through June 15, indicates that the account has been dosad.

Universd assarts tha this adtivity satidfies severd of the Dougherty factors. Paticularly, as
Universd suggests, the record showsMs. Grause mede asgnificant number of chargesto the account; the
cumulative amount of the chargesis high; Ms Grause exceeded her aredit limit in April 1998; therewere
sometimes multiple charges on asingle day; and Ms. Grause incurred the debt & atime when shewasin
poor finenda condition, which was partly due to her voluntarily refusing to seek child support from her
daughters respective fathers.

On the other hand, dthough Universal assarts that Ms Grause was finanddly sophidicated, the
Bankruptcy Court found otherwise and we believe the record supports the Court’ sfinding. Spedificaly,
astheBankruptcy Court emphasized, M s. Grauseobtained a$22,000 homeequiity debt-consolideationloan
agang her house in September 1997 which bore an interest rate of nearly 20%. She used part of the
proceeds to pay off some of her credit cards, induding her MBNA acoount, which was the account to
which the Universd balance was trandferred two months prior. According to the Bankruptcy Court, not
only wasthe interegt rate on the home equity loan horrendous, the loan aso resulted in Ms. Grauselosng
al of her home equity exemption whichwould have been fully exempt inlowa. She used aportion of the
proceedsto pay off her otherwise dischargegble credit card detat. In making his announcement from the
Bench, the Bankruptcy Court specificaly rdied on this poor decigon in finding that Ms Grause lacked
finendd sophigication. Thisfinding is cartainly supported in the record.



Universd further argues that the evidence dso indicated the presence of the deventh factor, a
sudden changein buying hebits. Spedificaly, Universdl assarts that after she made the large payment on
the account, Ms Grause“ essentidly mede asysematic withdrawd of the credit limit by usage over time”
However, dthough Ms Grausedid sysematicaly use up her credit limit in the severd monthsfollowing the
pay-down, therewasno evidencea dl that thiswas new behavior or that her soending habits had changed
falowing the pay down. In fact, conddering the very sgnificant balances on her various credit card
acocounts prior to taking the home equity loan, the evidence actudly shows that her spending activity
fallowing the pay-down was entirdy congstent with her habits prior to the pay-down. Moreover, asthe
Bankruptcy Court pointed out, Ms Grause had been at or near her credit limit onthe Universd cardinthe
months prior to the pay-down, 0 it wasimpaossiblefor her to usethe card inthismanner until after the pay-
down.

Universal next assarts that many of the purchases were for luxuries The Bankruptcy Court
recognized that Ms Grause lived beyond her meansand falled to curb her spending inlight of her finencid
condition; neverthd ess, therewas no evidencethat any of the purchaseswerefor luxury items. Webdieve
the record supports this finding as wel.  As outlined above, the vast mgoarity of the charges on the
Universd credit card were made a grocery dores, gas dations, lower-end retailers, and fast food
restaurants. Ms. Grause made some of her daughters' dothing and the only vecation they took wasto a
hotd 30 they could usethe podl. Asaresult, dthough she obvioudy spent more money than she should
have on things that arguably were not necessities, the evidence did nat mandate afinding thet the charges
werefor luxury items

We agree that Universd proved the exisence of severd of the Dougherty factors Even so, the
factors enumerated are nonexdusive, none is digpodtive, nor must a debtor’s conduct stiy a cartain
number in order to prove fraudulent intent. See American Express Trave Rdated Savs v. Hashemi (In
re Haghemi), 104 F.3d 1122, 1125 (9" Cir. 1997); Househdld Credit Servs v. Eitdll (In re Ettell), 188
F.3d 1141, 1144 (9" Cir. 1999). Instead, the creditor must show that on baance, the evidence supports
afinding of fraudueat intent. Id. We agree with those courts that have said that “factor counting” is
ingopropriate when gpplying a subjective sandard; rether, the factors are intended to ad a court in
determining the debtor’ s gate of mind when she represented her intention to repay. SeeRembartv. A T
& T Universd Card Servs (In re Rembert), 141 F.3d 277, 282 (6™ Cir. 1998) cart. denied 119 S. Ct.
438, 142 L.Ed. 2d 357 (1998). “What courts need to do is determine whether dl the evidence leadsto
the condusion that it is more probable than not thet the delotor had the requisite fraudulent intent. This
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determination will require areview of the drcumgtances of the case a hand, but not a comparison with

crcumdances (ak/d ‘factors) of other cases” Id. (quating Chase Manhattan Bank v. Murphy (In re
Murphy), 190 B.R. 327, 334 (Bankr. N.D. IlI. 1995)).

Withthese principlesin mind, athough Universal has established severd of theDougherty factors,
and the Bankruptcy Court even found that Ms. Grause lived beyond her means and failed to curb her
goending habitsinlight of her direfinandad condiition, we cannot condudethat the Bankruptcy Court dearly

erred in determining thet the overdl picture demondrates she did not intend to defraud Universal. Rather,
we bdieve the Bankruptcy Court’s findings comport with the prindples enundiaed above and are

suffidently supported by the evidence in the record.  In essence, the evidence in this case could support
afinding ather way on theissue of intert, and in suchacase, weare not permitted to reverse the decison
of the Bankruptcy Court. InrelLemaire, 898 F.2d at 1349 (when there are two parmissble views of the
evidence, the gppdlate court may not hold thet the choice mede by thetrier of fact was dearly erroneous).
In fact, aslong as the bankruptcy court’ s account of the evidence is plausiblein light of the entire record
viewed, we mugt uphald it even if we might have weighed the evidence differently hed we been Stting as
the trier of fact. See Inre Forbes, 215 B.R. a 187. Asareault, we cannot say that the Bankruptcy
Court' sfinding regarding intent was dearly erroneous

Likewise, we bdieve the record contains sufficient evidence to support the Bankruptcy Court's
condudonthat Universal falled to prove judifigble rdiance. Essantidly, Universdl was unable to prove
judtifiable rdiance because, as the Bankruptcy Court spedificaly noted, “there were red flags dl over the
place” In other words, Universd nat only should have been awvare of Ms. Grausg's dire finandid
condition, the evidence shows that Universd was in fact aware of her finandd troubles particularly the
activity which Universd assarts evidences Ms. Grausg sintent to defraud it.

Universd contends that because Ms. Grause did not inform it of her dire finanad condition, its

reianceon her promisesto pay wasjudiifiable. Accordingto Universd, “ Since Defendant wasfor themogt
part current in her paymentsfrom February of 1997 to March of 1998, Flantiff had no groundsfor concarn
about Defendant’ s &bility and intent to repay.”

To the contrary, the record shows that a cursory look at Ms. Grause s financid Stuation, both
before and after February 1997, should have derted Universd to her increesingly direfinancid condiition.
Ms. Grause had an annud income of $18,000, on which she supported two children. Even prior to
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February 1997, Ms. Grause had large baances on severd credit cards and her payment higtory on all of
them, induding the Universd account, wasfar lessthen perfect.  Infact, she had fdlen far enough behind
on the minimum payments on the Universal account in early 1997 that Universd terminated her cash
advance privileges & that time?

Inaddition, the activity which occurred after June 1997, particularly the balance trandfer, the high-
interest home equity debt-consolidation loan, and the ever increasing balances on her credit cards, should
have srongly derted Ms. Grause' s creditors that she was over her head in debot. The duly 15, 1997,
datement on the Universd account reflectsthat the $5,400 payment was by dectronic payment, and this
should haveraised aquestion asto the source of thet payment, particularly considering that Universal knew
Ms. Grausg's annud income was only $18,000. Universd was dso oovioudy aware of the numerous
chargesbeing medeto theaccount immediatdy following the pay-down. Furthermore, after the pay-down,
Ms. Grause did not go out and run up the balancein ashort period of time or before Universd could teke
action. Rather, the dlegedly fraudulent conduct (i.e, numerous charges mantaining ahigh balance, and
so forth) continued rather geedily for over @ght monthsfallowing the pay-down. Asoutlined above, Ms
Grause used her card with rdlative cond gency, making multiple chargesand making only minima payments
until shewent over her credit limit during the billing cyde ending May 15, 1998, ten months after the pay-
down. Although it was obvioudy aware of this activity, Universd gpparently did nothing toinvestigatethe
gtuationexcept to periodicaly check her FICO scores, which, according to Universd, never dipped be ow
the 620 acogptable score, despite dl| of thisfinanda trouble.

Moreover, asearly asNovember 1997, Ms. Grausewas again faling behind on even theminimum
required paymentson the Universal account. [n addition, she hed been over the credit limit on her Discover
acoount since January 1997; her Providian credit card account went over limit during the November 1997
hilling cyde, and except for one cydein 1998, remained over-limit until the bankruptey filing; and findly,

4 Universd points to this fact to support its argument that it monitored Ms. Grause's
creditworthiness and thet it took action to curtall her spending, thereby requiring afinding thet itsrdiance
wasjudifidble Whilethisargumentisnot without merit, thefact that Universal terminated her cash advance
privilege because of her poor payment higory is adouble-edged sword: it proves Universal wasaware of
Ms Grause s credit problemsasearly as February 1997, and the only action it took wasto terminate one
form of her ability use of thecard. 1t did not reduce her credit limit or take any other additiond action.
Furthermore, inlight of these problemswith her account, Universal should have been particularly interested
inthe“flurry of adtivity” after the pay downin July 1997.
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she wert over her aredit limit on her MBNA account in January 1998, despite having been paid off in
September 1997 with the home equiity loan proceeds. In other words, Ms. Grause wasdready over the
limit ondl of her credit card accounts, except for the Universal account, by January 1998, Yet Universd
ather did nothing to monitor thisor decided not to take any action in response until she exceeded thelimit
on its account severd monthslaer. Infact, Universal issued anew cardto Ms Grausein February 1998
because her old card was expiring. Apparently, in making the decison to renew the account, dl Universal
did was obtain Ms Grause s FICO soore, which amazingly never showed any problems until about the
time shefiled her bankruptcy petition.

Insum, Ms Grause engaged in severd years of pending habits thet were planly steering her into
finenad trouble and a.cursory examination of the Stuation, asearly as January 1997, and definitdy by late
1997, should have put her creditors, induding Universal, on natice of the problem.

Condugon

We condude that the record contains sufficient evidence to support the Bankruptcy Court's
findings that Universd failed to prove Ms. Grause intended to defraud it and thet Universd failed to prove
it justifiably relied upon representationsmeadeby her. Thesefindingsare particularly fact-based and depend
heavily upon credibility determinations, which the Bankruptcy Court pecificaly mede.  Because the
Court’ sfindings are supported by the record, we condudethat the decison of the Bankruptcy Courtisnot
dearly erroneous. The Bankruptcy Court’s judgment, therefore, is affirmed.

A true copy.
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